
 

Constitutional Law And Politics O'brien.pdf

higher taxes on The New York Times than it
would otherwise have been. In Gomillion,
the State of Alabama, having, on its face,

but impermissibly, segregated its
Metropolitan Separation of Races and
forcibly imposed dilution of population

upon Gomillion v. Lightfoot, 364 U. S. 339
(1960). The court below in the present case

would have held the 1965 amendments
facially unconstitutional because the only
purpose was to retain jurisdiction over a

few federal postal employees who, without
more, were convicted of disorderly

conduct. In those cases the Court did not
hold the statute unconstitutional on its

face, although it might have done so in the
wake of Grosjean. In the case of Grosjean,

the Court found the statute
unconstitutional because the clear and

obvious purpose of the statute was to raise
revenue. In Gomillion, the Court correctly

applied a rule that an impermissible
legislative motive was not to be used to
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cure the State's unconstitutional action. In
the 1965 amendments, however, the only

evil which the Congress sought to cure was
the dilution of Congress' authority over a
certain group of federal employees. While
the improper motive of the Congressmen

might have been to retain jurisdiction over
those officers, the matter of congressional
motive, like their motives in enacting the

statute, is of little or no constitutional
significance. The Court in Grosjean, in

refusing to adjudicate issues of legislative
motive, observed that: The Court's refusal

to comment on the motive of the
Congressmen who enacted the statute
does not imply approval of the motive.

What it does mean is that the motive of the
Congressmen is of little or no constitutional

significance.
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Constitutional law theory and debates have
become increasingly important areas of

debate in modern constitutionalism.
Previously, critics of judicial activism

derided such theorists as grandstanders
who abused the constitutional system.
Today, scholars of the constitutional

system appreciate that some activities of
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judges make sense and are consistent with
a well-conceived, consistent, and generally

fair constitutional system. In this book,
Richard Epstein, a leading constitutional
law scholar, traces the development of

constitutional law theory and analysis from
its inception in nineteenth-century Europe.

Epstein describes his theory that the
common law is based on a compromise
between two competing constitutional
traditions of direct representation and

indirect representation. He explains that
American constitutional law has taken the
former as its basic premise. Epstein argues

that the basic elements of American
constitutional doctrine are uniquely shaped
by the fact that America is a federation of

independent republics, each of which
assumed that its Constitution and its

judiciary were separated. This separation of
powers is not unique to American

constitutionalism. In fact, the American
commitment to the separation of powers,
in both the federal and state constitutions,
emerges out of the common law. Epstein
stresses that the American constitutional

system is a complex system of checks and
balances. In the particular area of

constitutional rights, he argues that
American law and theory have developed
in a manner consistent with the original
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